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¥ !'!r ards objecting 1o such drawing | lupd a8 dizided in ancient times by
o1 Aaving been prejudicea shereby. | name or by the hoasinss or natives
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The defendants clsim that the court during the present week.

OPINIOX OF THE COURT EY JUDD, C J

in the meaving of the law regulating
fi-Leries, & 1enANl Wias SUY One OeeU -
pying “lawfully” any portion of the
| abupuas.

The argument might be made that
the grant of these specific rights, at-
tached to all persous living ou any
shupuas, whether Buleaus bolders or
not was luconsistent with their bold-
ing as tepsnts at will of the land
OW Ler,

This use of the word “lawful" shows
that the court did ot istend to hold
that any person Living without right
ou the sbupuss wiether 8 kulesns
holder or pnot, bad the specific rights
granted to the people. o entitle a
persou to such rights he must be u
“lawful” occupier, that i=, bave some
title whether by beiug the hulder of a
kulesun, or baving purcha-ed a por-
tion of the abupusa, as W.s Lhe case
b+ora the caurt, or LY some oLLer lnw
ful tepur-. Now, if the hoasina so
called, witbout paper title by kule
aun, remuins on Lhe wod nfter his per
missive octupapey bas ceansed eltber
{ by wotice o quit or by his own act
of refusiug Lo atlorn, be canuot be
considered se belnyg a * lawial occu

Rev. T. D. Garvin will probably |
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dating the award of the Land Com- |
the plaioufl
claims. The argument is made that |
prior to ao |
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A. V. Gear anil B. L. FIxNEY vs.
G. L, Kesvos and E. NORRIE,

IN Equity.

Before Jupn, C. J.. FREAR, J., and
Cireait Judge WHITISG, who sat
in place of Mr. Justice Bickerton,
absent from illness,

The title to a newspaper, the “*Evening
Bulletin, with which is incorporated the
Independent.” is not infringed upon by
the publication of a newspsper entitled

“The ludependent.”

Property in a trade-mark cannot be ac-
juired or retained indpendently of the
icie which the trade-mark svmbol-

Intentional absndonment of the use of a
trade-mark is intention of the ubandon-
ment of the night to the trade-mark.

OPINTON OF THE COURT BY JUDD, C. J,

A. V. Gear was the proprietor of a
newspaper called the “Ind peudent,”
B. L. Finney wus the proprietor of a
newspaper called the “Evening Bul-
letin,”  On the 17th Jupe last these
twoe persons formed a partoership,
merged the two papers into one and
the partuership published a pews-
paper under the title “Evening Bul-
letin with whicy i= foeorporated the
Independent.” The defendants there-
after published & newspuper under the
title ** The Independent.”

The plainiffs’ bill against defend-
ants «lleges inter alia that the plain-
tifl’ Gear secured a “eopyright’’ for
the title of the newspaper the *Evep-
ing Bulletin with which is incorpo-
rated the Independent,” and spplied
for but failed to secure eopyright for
the title * The Indejendent'; that
Gear is the original author of the title
the “Evening Bulletin with whieh is
incorporated the Todepemdent™; that
on the 24th Juve last the defendants
published & news=paper called “ The
Independent,” though notified by
plaiotiffs that they waonld consider .t
an infringement of their eopyright,
sandd that they hal never abandoned
the title “Tue Tudependent,” but in-
tended to preserve the same for them-
selves in their pewspaper bHusipess,
and plaintiff< pray that the defend-
ants muy be evjolved from publishiog
apy newspaper guder the title “The!
Independent.™

The defendants demurred and the
demurrer was sustained by Cireuit
Judge Cooper on the points that the
bill shows no iofringement and shows
an abmndonment of tne title * The
ludependent.” The case comes to us
ou these points alone, the plaiutiffs
walving other points whicn werg
ruled in their favor.

A few principles of law may here be
stated  The right o 8 trade-mark is
founded upon possession and posses-
sion rests upon the mere act of adop-
tion and u=e. Browpe on the law of
trade marks, Sec. 48, and cases cited.
Registration of a trade-murk is not

'esseutial to [t+ ownership nor to the

right to sue for an infringement,
one object of the statute of regis-
tration being to afford & conven-
ient method of proviog aa adop
tion of the trade mark; that is, it
affords prima facie evidence of owner.
ship A pewspaper title merely does
LOL seenl o be an appropriste subject
of copyright sud therefare the copy-
rightivg by the plaiotifs of the title
to their news=paper cuts no figure in
this ease¢ Each publication fitself
muy be the subject of copyright, but
not the title distioet from the subject
matter of publication. “*The title of a
newspaper may possess all the charac
teristies of a trade mark when the
sanie is & newly c¢oloed term or an ar-
bitrary symbol; but that is generally
ot =0.""  Browue, Sec, 517.

There sre numerous cases in which
courts of equity have enjoined the use
of a title of &8 newspaper which bears
=uch & similarity to the vtie of another
puper which has the righttoitasa
trade-mark that the cssual reader,
vot the clos= observer, wounld not
rewdily distinguish  belween the two
and would be likely to be deceived or
misled into purchssing the one for the |
other. Toshow iufringement identity
i« wpot essenrial; similarity is ~uffi-
clent. 32 Fed. R. ¥4 A tew of the
casrd We DOW Clte.

The “FKveving Post" was not a suffi-
eient infringsment on the “Moruing
Post’ to entitle plaintiffstoan ivjune-
tion. Borthwick v. Evening Post, 37
Ch, Div. 48

‘Chutter Book' was an imitation
sud an  iofringement of “Chartter
Box,” both books gotten up iu the
sume style sud boah juveunile publies-
tions. Estes v Lestie, 29 Fead, R 81,

“The Northwe-t News'' held wo
pirucy of “The New Northwest.'" 11
Oregaon, 322

“El Crouista™ held no infricgement
of “El Croniea”™ Cited Iu 28 t':llg-
aud Amer. Eveyre. of Law, p, 271,

“The New Era'' is 10 infringement
of “The Democratiec Reputlican New
Era "™ Bell v Locke, 8 Prige, 75

We are pot favorsd upon suy alle-
gation ia the bill with a view of the
tWo papers s0 As to ascertain by io-
spection whether they nre so similar
in titie, size, paper, type, method of
folding, ete,, ns to mislead the cuasusl
observer. Ve bave th pass upon the
naked allegatious in the bill setting
out the r spective titles, We find
that they are certainly not idem
gsonans  Nor would ope desiring to
buy the “Eveuing Bulletin, with
which s fveorporated the Indepen-
deul,” he likely to be deceived into
bhuying “The Independent’ instead of
the former,

Upon the fxce of the bill we fail to

fi o an intringement of the title of the

plfaiotiff’s present newspaper. Bot

| the plsintitfs clsim in argument that

they still owo the title, ns & trade

murk, of their former paper, “The Tude-
pendent,” and they have nev-r abun

doued it. There is no exact averment
in the bill that they own this title,
but it may be inferred from other alle-
gations, If the plaintiff- still own the
trade mark, ““Tue [ndependent,” then
the publicstion of the defendant’s pa-
per is an infringement, for the titles
are identical  The question rematns,
therefore, do the plaiotiffs still own |
this t'ade-mark or have they lost it
by sabandonment? A trade—mark
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may be lost by volun abandon-
ment. Mere 1on-user Iml abandon-
ment. But intentional abandonment
of the use of n trade-mark is intention
of the abandonment of the right to
the trade-mark. Property in & trade-
mark eanuot be acquired or retained
independently of the article which it
symbolizes. It differs from a copy-
right or & patest, for the owuer of
these may retain them, though he
muy have abandoned all futeution to
muke uwse of them As  ex-
pressed by the Court
dee, Bwan & Co. v,
& Co, 54 [IL 457, YTt is the actual use
of the trade-mark affixed to the mer-
chandise of the manufacturer and this
alone which can lwpart to it the ele
ment of property.” Judge Wallacs
in Atlantic Milling Co. v. Roblason
et al, 20 Fed. R. 218, says, ‘“The right
to the exclusive use of & wond or sym
bol 88 a trade mark is lpseparable
from the rignt to make and sell the
commodity which it has been appro-
priated to designate as the production
or article of the proprietor. It may
be sbaodoned if the business of the
proprietor is apandoned.”

The bill in our opivion shows
deliberate abandonment of the publi-

cation of the old “Independent” and |

the use of that name as o trade-mark
—but with the intsution to retain the

ownership of the mark itself. This, |

as we have seen, is impossible,

The authorities do not consider|as the direct motion mills.

mere suspensiou of the manufacuoret
of an article without evidence of an
intention to abaundon ss sufficient to
destroy the right. Crowley v. Light-
fowler, Law Reports, 2 Ch. 475. “It
would be absurd to suppose that a
person lost Lis trade- mark by not put-
ting more goods on the market when
it was glutted * Mouson & Co. v,
Boehm, id, 26 Cli. Div, 406,

But the bill shows not merely the

Is new in this country, but in the
United States, THOUSANDS are in
use, anid on account of their superior strength and easy
running qualities, they have taken FIRST RANK among
windmills. _

We have just received a car load of Mills and can fur-
nish on short notice STEEL GALVANIZED MILLS of 8, 10, and

uou user by plaintiff of the newspaper
“The Independent’” but the puablish- |
ing of & different paper with a differ-
eut title, which seems to us to show
iutention to abandon the title “The
Independent.”  We, think the de-
murrer was properly sustained. Ap-
peal dismissed.

E. P. Dole for plaintiff=; P. Neu-
muann for defendants.

Honolulu, November 12, 1895,
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Burning Pain

Erysipelas in Face and Eyes

Inflammation Subdued and Tor-
tures Ended by Hood's.

“I am so glad to be relleved of my tortures
that [ am willing to tell the benefits I have de-
rved from Hood's Barsaparilla. In April and
May, I waa afflicted with erysipelas in my face

aud eyes, which spread to my throat and neck
1 tried divers olntments and alteratives, hut
there was no permanent abatement of the hurn
Ing, torturing p.ﬂmecul:..r to thils complaint
I began o take Honl's Sarsaparilla and
Felt Marked Relief

before I had Gnlshed the first hottle. 1 eon
tinued o lmprove untll, when I had taken fow

HOOD’S

Sarsaparilla

CURES

battles, 1 was complzataly cured, and felt thata

slgns, marks and symptoms of that dire eomy

{-l:lml hud  forover vanished” Mrs E E
AWa, Hillsburo, Wisconsin

Hood's Pills tre prompt and efflclent, yo!
oasy It sctlon. Bold by ald druggists. e,

HOBRON DRUG COMPANY,
Wholesale Agents.

Sugar! Sngar! Sogar!

If Sugar Is what you want use

FERTILIZER.

The Hawalian Fertilizing ha
just received per ** Helen Brewer

50 Tons Soft Phosphate Florida,
150 Tons Double Superphocshate,
300 Tons Natural Plant Foud,

25 Tons Common Superpbesphate

Also per * Martha Davis" and otber
vessels,

Nitrate of Soda,
Sulphate of Ammonia,
Sulphate of Potash,
Muriate of Potash & Kainit

High-Grade Manures

To any analysis always ea hand er
made to arder.

A. F. COOKE, Agent.

CHAS. BREWER & C0.'S
BostonLine of Packets

SHIPPERS will Please Take Notice
that the

Bark HOLLISWOOD

Will Leave New York for this on or
about SEPTEMBER 30t
For further information apply to Chas.
Brewer & Co., 27 Kilby street, Boston,
Mass., or

to
C. BREWER & CO,, LTD.,
Honolulu, Agents.

Daily Advertizer 75 cents a

month. Delivered by carrier.

12-foot diameter and WOOD MILLS of 8, 10, 12, 14, 16 and 18-
foot diameter. We have DIRECT MOTION ‘windmills for
places where thereare steady Strong winds, and geared mills
which will run in very light winds, but cannot pump so fast
Some of our mills have oiled
bearings of the most approved kinds, and some the CELE-
BRATED GRAPHITE BEARINGS,which will run for vears with-
out any oil; also STEEL GAVANIZED TOWERS,
30 and 4o feet high.

SEND FOR THE
Perkins Catalogue

And read the description of the geared mills
for farmers and stockmen. With the use of
shafting and pulleys they can be made to
arind corn or barley, cut fodder, turn a grind-
stone and saw your wood.

Wooden Towers can be erected if pre-
ferred, and we give directions forthe  the
timber and erection. We have also Geuid’s

Lifting and Force.
PU“ PS use. We can furnish
redwood tanks, also,
of all sizes from 6oo gallons to 10,000 gallons
made in the best way and of the best clear
redwood.

The perfect satisfaction that the Perkins
Windmills and the (;oulds Pumps have given wherever
they have been used and properly adjusted is a guarantee
of their success. Try the Perkins Mill and get something
that will stand the strongest wind and vet work well in
the lightest Southerly wind.

E. 0. Hall & Son, Limited,

AGENTS.

for house or windmill

(51VE US ANOTHER SHOT ATYOU . .

. WITH A

“KOMBI" and Pocket Kodak

Every one who saw our “NO. 2 BULLET" was more than pleased with the work
done by them, The only fault we had to find was that we did not have enough of
them to satisfy the demand. Come and look at the

POCKET KODAK $5.50.

Londed for Twelve Plotures,

Makes pictures large enough to be good for contact printing and good enough to
enlarge to any reasonable size. * One button does it. You press it.” Weighs only

Kombi! Kombi! Kombi!

Londed for Twenty-filve Plotures,

This little camera can be carried in the pocket. Nothing s left undone to make It
a perfect little gem of a camera. Can be used as asnap shot or time exposure. So
simple that a boy or a fir! can use It. Twenty-five perfect exposures one loading.
Every KOMBI guaranteed,

Both of these Cameras can be loaded or film changed in daylight. We have on
exhibition an assortment of pictures taken with these cameras which are perfect in
every detail,

HOLLISTER DRUG _COWPANY.
The PACIFIC HOSPITAL °ToSxro™

—UNDER THE MANAGEMENT OF —
L 7. 2. CLARE, Meliesl St IR G A BUGOLES, Ame. Fipfstie B0, € CLABE st Musgm,

PRIVATE HOSPITAL for the CARE and TREATMENT ENT NERVOUS
DISEASES, MORPHISE and cocuuxl.{! n.u'rs.“' -
r.dm lamitation known as The Pacific Hospital (s espeoinlly devoted to the cam
havi

treatment of Mestal and Nervous [Heeases. Th . <omfors
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Da B, B, Wootast, Bur 5.7, Go ad

Bonr. A. McLSax.............5m tal.
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